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heirs, on the ground that justice would be satisfied by depriving the mur- 
derer of the beneficial enjoyment of the fruits of his crime. The New 
York court regarded this modification of the doctrine laid down in Riggs 
v. Palmer with favor, and shortly afterwards embodied this suggestion in 
the decision of Ellerson v. Westcott, 148 N. Y. 149. The principal case is 
then, with the exception of Box v. Lanier, supra, the first to follow Riggs 
v. Palmer since 1889, and it is the first case in the American courts on 
this subject to be decided by an undivided bench. 

Divorce — Abandonment — Insanity op Deserting Spouse. — A state stat- 
ute provides that a divorce may be had where either party willfully aban- 
dons the other for a period of two years without just cause. Petitioner 
sues for divorce on the ground of desertion. Respondent had willfully 
deserted petitioner and before the statutory period had elapsed became 
insane. Respondent defends by guardian ad litem and denies willfully 
deserting petitioner for the statutory period, as she became insane before 
the statutory period had elapsed. Held, where a wife abandons her hus- 
band without just cause and thereafter becomes insane, a cause of action for 
divorce does not accrue to the husband until a lapse of two years, exclusive 
of the time that she is insane. Kirkpatrick v. Kirkpatrick (1908), — Neb. 
— , 116 N. W. 499. 

The question in the principal case does not appear to have been before 
the courts often, as few authorities directly in point can be found. One 
of the most recent decisions covering the precise point involved holds that 
in a libel for divorce for abandonment, the time during which the libelee 
has been insane cannot be included in computing the statutory period of 
three years. Storrs v. Storrs, 68 N. H. 118, 34 Atl. 672. On the other 
hand, it has been held, under a statute similar to the one in the principal 
case, that the fact of insanity after the abandonment and before the expi- 
ration of the period requisite to constitute a ground for divorce is no excuse. 
Douglass v. Douglass, 31 Iowa 421. The Iowa statute reads as follows: 
"When he willfully deserts his wife and absents himself without a reason- 
able cause for the space of two years." The court in rendering its decision 
observed that the statute did not require the absence to be willful. How- 
ever willful the desertion may be, and however destitute of reasonable 
cause, it is no ground for divorce unless continued for the space of two 
years. At any time within that period the offending party has the right 
to put an end to it, and when that is done no cause of divorce has accrued. 
Albee v. _Albee, 141 111. 550, 31 N. E. 153. The court in the principal 
case argues that according to the weight of reasoning an insane person 
should not be deprived of the benefit of the statute because of such 
affliction. 

Easements — Construction — Automobiles as Carriages. — By a certain 
deed a strip of ground, or alley, was reserved for a "carriage-way" for the 
benefit of the owners of two lots abutting thereon. The defendant acquired 
title to a portion of one of those lots and erected upon it an automobile 
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garage, using the alley as one means of ingress and egress. The plaintiff 
objected to such use of the alley, claiming that automobiles were not car- 
riages within the meaning of the words "carriage way" used in the deed, 
and that the passing to and fro of the machines and the maintenance of 
the garage were nuisances. In a suit seeking an injunction to restrain such 
use of the alley and property it was held, that automobiles are carriages, in 
the sense that their passing through the alley created no additional burden, 
and that a garage and the running of automobiles through an alley are not 
nuisances per se. The injunction was accordingly refused. Diocese of 
Trenton v. Toman (1908), — N. J. Eq. — , 70 Atl. 606. 

This case is interesting for the reason that it is apparently the first case 
of its kind decided by a court of last resort. Two cases, both of which are 
cited in the opinion of the court in the principal case, seem to be the only 
ones in which it has been held that automobiles are carriages, but both of 
them arose out of facts not at all similar to those of the principal case. 
But one case has been found in which it was held that automobiles are not 
carriages. Doherty v. Town of Ayer, infra. In Commonwealth v. Hawk- 
ins (1905), 14 Pa. Dist. Rep. 592, it was contended that a municipal cor- 
poration, under power granted by the state "to regulate and license all 
cars, wagons, drays, coaches, omnibuses and every description of car- 
riages," had no power to impose a license fee upon all automobile owners ; 
but the court held that an automobile is a carriage within the meaning of 
the statute and accordingly held the ordinance imposing the license valid. In 
Baker v. Fall River, 187 Mass. 53, 72 N. E. 336, an action in tort was 
brought to recover damages resulting from an injury sustained while trav- 
eling in an automobile, by a defect in a street of the defendant city, the 
action being brought under a statute which permitted recovery by a person 
traveling with horses, teams and carriages, and it was held that an auto- 
mobile is a carriage within the terms of the statute. Bicycles, too, under 
a variety of circumstances have been held to be carriages. For example, 
Taylor v. Goodwin, 4 Q. B. D. 228; Davis v. Petrinovich, 112 Ala. 654, 21 
South. 344, 36 L. R. A. 615 ; Jones v. City of Williamsburg, 97 Va. 722, 34 
S. E. 883, 47 L. R. A. 294. But see Shadewald v. Phillips, 72 Minn. 520, 
7S N. W. 717. Some interesting questions have arisen as to the extent to 
which courts would carry the doctrine that automobiles and bicycles are 
carriages, in connection with statutes requiring highways to be kept in 
such repair and condition as to be passable or safe. In Richardson v. Inhab- 
itants of Town of Danvers, 176 Mass. 413, 57 N. E. 688, 79 Am. St. Rep. 
320, 50 L. R. A. 127, it was held that "carriage" as used in a statute enact- 
ing that highways shall be kept in repair, so that the same may be reason- 
ably safe and convenient for travelers, with their horses, teams and car- 
riages, at all seasons of the year, does not include a bicycle, so as to 
entitle one injured by being thrown' from his bicycle because of a depression 
in the highway, to recover for the injury. In Doherty v. Town of Ayer 
(decided Feb. 24, 1008), — Mass. — , 83 N. E. 677, commented upon in 
6 Mich. L. Rev. 568, the plaintiff sued the defendant township for dam- 
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ages arising out of an injury done to his automobile by reason of a high- 
way being out of repair. The trial judge instructed the jury that an 
automobile was a carriage within the meaning of a statute of the state 
requiring that "highways * * * shall * * * be kept in repair at 
the expense of the city or town, * * * so that they may be reasonably 
safe and convenient for travelers, with their horses, teams and carriages, at 
all seasons," and that it was the duty of the defendant township, under 
that statute, "to keep its roads reasonably safe and convenient for auto- 
mobiles, so that they might be protected." This instruction was, on 
appeal, held erroneous. 

Elections — Irregularities in Ballots. — A statute of Oklahoma (§ 2963, 
Wilson's Rev. and Ann. St., 1903) provides that whenever a question shall 
be submitted to popular vote, the election commissioners shall cause a brief 
statement of the same to be printed on the ballot and the words "yes" 
and "no" under the same, so that the elector may indicate his preference 
by stamping at the designated place in front of either word. Where a 
question was submitted to the electors of a certain municipality of that 
state as to whether it should incur indebtedness for the construction of 
public utilities, it appeared that the ballots issued by the officers of election 
were irregular in these respects : the words "yes" and "no" were not in 
the place provided for by the statute, and the question submitted was 
improperly stated to be "Shall the city bond itself for the construction of 
waterworks," instead of "Shall the city incur indebtedness for the re -equip- 
ping and making extensions on the existing waterworks." Held, these 
variances from the statute did not render the ballots invalid. State ex rel 
Edwards v. Millar, Mayor, ct al. (1908), — Okla. — , 96 Pac. 747. 

When looked at in the light of similar decisions (State ex rel Brooks 
v. Fransham, 19 Mont. 273; Merrill v. Reed, 75 Conn. 12; McClelland v. 
Irwin, 16 Okla. 612; Truelsen v. City of Duluth, 61 Minn. 48) this decision 
is an additional assurance that the purpose of these statutes is to prevent 
the use of any other than official ballots and not to condemn as invalid 
ballots which have been furnished to the electors by election officers. 
charged with that duty, for some oversight or error on their part. It 
results, then, that the courts will construe these statutes as directory 
merely. And, indeed, to do otherwise would in many cases defeat the very 
purpose for which they were enacted. For, as was indicated by Chief 
Justice Andrews in Hirsh v. Wood, 148 N. Y. 143, these statutory regu- 
lations are enacted to secure freedom of choice and to prevent fraud and 
not by technical obstructions to make the right of voting insecure and 
difficult. In the principal case we have an even more emphatic assertion 
of the same view. It is a positive and forcible vindication of the voters' 
right not to be disfranchised through such errors on the part of the 
election officers. 



